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I have undertaken a two-week mission to Kenya at the invitation of the Government of Kenya, to examine the extent to which the right to adequate housing as a component of the right to an adequate standard of living is being realized in the country. The main purpose of my mission is elaborated in my Aide-Memoire and aims at promoting the incorporation of a human rights perspective in all levels of governance, policy-making and implementation.

I have met with a number of ministries, local authorities, the Kenya Human Rights Commission, the Parliamentary Select Committee on Housing, Health, Labour and Social Welfare, civil society groups and communities. I have visited both urban and rural areas, including Nairobi, Mombasa, Isiolo, Makueni District, the Mau and Kieni Forests. Civic forums were organized in Nairobi, Mombasa, Isiolo and Makueni to enable civic and community groups and individuals, including internally displaced, indigenous, minorities, pastoralists, to submit testimonies and to hear the voices of the vulnerable groups. 

On the basis of my observations I will be preparing a report to the UN Commission on Human Rights in 2005, but will already in the end of March provide the Commission with an oral presentation of my findings. While finalizing my report, which will include concrete recommendations to the Government and the international community on ways forward, I will closely continue to monitor the situation and potential progress in the country.

I have adopted an indivisibility approach to the right to adequate housing and explore links with other related rights such as the right to food, water, health, work, property, security of the person and the security of the home. This approach also necessitates examining a range of issues such as land, property, forced eviction, access to water and sanitation, health, poverty, gender, children and vulnerable groups.

At this stage I would just like to make a few brief observations relating to the realization of the right to adequate housing in Kenya.

Positive aspects

I have attempted to conduct a mission to Kenya since I was appointed Special Rapporteur in 2000. The fact that the new Government has invited me to do so is a positive sign, indicating its readiness to allow itself to be scrutinized and its commitment to progress. I have had fruitful meetings with a number of ministries, all of them showing that they attached importance to my mission. I was particularly impressed by the commitment shown by the Ministers, Deputy Ministers and Permanent Secretary’s that I met and the high level of preparedness evident at the meetings. I am impressed, in particular, by the actions and approach taken by the Ministry of Water Resources and the integrated perspective to planning and development, based on rigorous data and analysis, evident in the work of the Ministry of Planning and National Development. Other positive observations include:

· Draft Constitution and its recognition of the right to adequate housing and clear commitment to the reporting obligations of the Government of Kenya under international human rights treaties.

· Newly adopted and emerging policies and laws on housing, land, gender and water.

· Recognition in the Sessional Paper on National Housing Policy for Kenya of the right to adequate housing and progressive realization.

· The clear reference in the paper on gender policy of the Convention on the Elimination of All Forms of Discrimination against Women and the call for its domestication in Kenya. 

· Establishment of the Parliamentary Select Committee on Housing, Health, Labour and Social Welfare.

· The establishment of a Ministry of Gender and the Ministry of Justice.

· The establishment of an inter-ministerial Inter-Agency Task Force on Housing, including representatives from the civic sector.

· The establishment of statutory bodies, i.e. the Kenya National Commission on Human Rights and its great potential in the domain of promoting human rights, and the forthcoming Gender Commission.

· The availability of relevant national data, regarding human development and related aspects.

· The existence of a dynamic civic sector.  

Issues of concern

· Essential services

There has been a clear failure of the Government in the past to respect and protect the rights to housing and land including access to essential services, such as potable water, electricity, and sanitation to the people of Kenya, particularly to the poorest segments of society. This failure has been accentuated by corruption and land grabbing.    

· Policies and strategies

Whereas it is positive that the Government is committed to the establishment of clear policies on a number of previously neglected areas such as water, housing and gender, I am nevertheless concerned that the emerging policies are not based upon the  human rights obligations pf Kenya, nor on the reality on the ground, despite the fact that extensive data from the 1999 Census and the Central Bureau of Statistics (“Geographic Dimensions of Well-Being in Kenya: Where are the poor? From districts to locations”) exist which would have permitted the elaboration of policies particularly targeted at ensuring the basic human rights for the poor and other marginalized groups of society, particularly women.

In order for policies to achieve a purpose, there is a need for increased cooperation and consultation between ministries on policies with a cross-sectional character, such as on housing, land and water. The emerging policies also need to be complemented by implementing strategies, the implementation perspective being largely absent at present.

Although the development of policies and comprehensive action plans is vital, the most urgent rights and needs of the poor and other vulnerable groups should be able to be addressed even in the absence of established policies – without compromising future holistic implementation strategies.

The implementation process needs to address the attainment of the minimum essential elements of the right to adequate housing. As an example, by adopting a primary education policy providing for free primary education, the Government has demonstrated its recognition in practice of the progressive realization of the right to education. A similar approach required for housing, health and food. 

I was happy to see the broad acceptance by Ministers and other officials of this rights-based approach at the meetings. The highly competent Kenya National Human Rights Commission and the civic sector must play a role in the human rights education at all levels, as required. 

I am also aware of the development of the Economic Recovery Strategy for Wealth and Employment Creation and the elaboration of a Millennium Development Goals Responsive Plan. My observation is that in putting such plans and strategies in place all human rights obligations of Kenya must be taken fully onboard.

· Slum upgrading

There is a commitment of the Government to address the continuously growing slums in the urban areas, particularly in Nairobi. Reference is repeatedly made to its cooperation with UN-Habitat in this respect. It should be made clear however, that the initiative to undertake upgrading Kibera-Soweto is to be seen as a pilot project and will not provide the ultimate solution to the problems of slums in urban areas.

Slum upgrading cannot take place in isolation. There is an urgent need of a comprehensive citywide strategy and action plan, based on consultation and participation, to identify geographical housing alternatives, which will enable those relocated to sustain their livelihoods.

· Security of tenure

Tenants, so called squatters, internally displaced, slum dwellers etc. all face different obstacles to the realization of their right to adequate housing. However, with the respect of security of tenure the regimes governing this area have not been sensitive to different needs and rights nor has the diversity of situations and actors been taken into account. 

· Women and adequate housing

The discrimination faced by women with respect to the land, property and inheritance, and their denied access and control, has a direct and negative impact on their right to adequate housing. The Government must give particular attention to existing inequalities when elaborating policies and strategies in order to ensure that women’s rights are fully recognized. Although the Ministry of Gender has an essential role to play in this regard, the gender dimension is of a crosscutting character and all ministries need to become further involved and sensitized. 

· Land Cartels in Urban Areas

In the cities, most prominently in Nairobi, powerful individuals are involved in malpractices such as running ‘land cartels’ and illicit land markets. Such practices are illegal allocation of private of public land and contravene the country’s rule of law. Furthermore they risk the investments in housing by innocent and poor people who are not fully aware of such illegalities. The innocent and the poor must be protected by the Government and such practices, that fuel land speculation, must be curbed urgently.  

· Adequate housing and environmental concerns

As I have pointed out from the outset, the right to adequate housing is much more than four walls and a roof – it also includes access to civic services, such as water, sanitation and electricity. The right to housing is also interlinked with the right to health, food and a safe environment. The issue of logging in the Mau forest illustrates the need to take an indivisibility approach when looking at the right to housing. The continuous logging in the Mau forest has affected all these rights of the indigenous Ogeik community and if not stopped risks to further destroy their cultural identity and diminish the community as a whole.

· Evictions and Demolitions

I am aware of the ongoing demolition of structures, including houses, and forced evictions currently taking place in Nairobi involving Government ministries. I understand that the Government soon also intends to initiate the removal of people inhabiting forest lands. 

I am seriously concerned that the Government is not following an adequate procedure keeping in mind the human rights of those affected by these evictions, thereby impacting on many innocent families and individuals. I urge the Government to comply with the procedures stipulated by the UN Committee on Economic, Social and Cultural Rights in its General Comment no 7 on the right to adequate housing: forced evictions (1997), which states:
“11. Whereas some evictions may be justifiable, such as in the case of persistent non-payment of rent or of damage to rented property without any reasonable cause, it is incumbent upon the relevant authorities to ensure that they are carried out in a manner warranted by a law which is compatible with the Covenant and that all the recourses and remedies are available to those affected.

13. States parties shall ensure, prior to carrying out any evictions, and particularly those involving large groups, that all feasible alternatives are explored in consultation with the affected persons, with a view to avoiding, or at least minimizing, the need to use force. Legal remedies or procedures should be provided to those who are affected by eviction orders […].

15. Appropriate procedural protection and due process are essential aspects of all human rights but are especially pertinent in relation to a matter such as forced evictions which directly invokes a large number of the rights recognized in both the International Covenants on Human Rights. The Committee considers that the procedural protections which should be applied in relation to forced evictions include: (a) an opportunity for genuine consultation with those affected; (b) adequate and reasonable notice for all affected persons prior to the scheduled date of eviction: (c) information on the proposed evictions, and, where applicable, on the alternative purpose for which the land or housing is to be used, to be made available in reasonable time to all those affected; (d) especially where groups of people are involved, government officials or their representatives to be present during an eviction; (e) all persons carrying out an eviction to be properly identified; (f) evictions not to take place in particularly bad weather or at night unless the affected persons consent otherwise; (g) provision of legal remedies; and (h) provision, where possible, of legal aid to persons who are in need of it to seek redress from the courts.

16. Evictions should not result in individuals being rendered homeless or vulnerable to the violation of other human rights. Where those affected are unable to provide for themselves, the State party must take all appropriate measures, to the maximum of its available resources, to ensure that adequate alternative housing, resettlement or access to productive land, as the case may be, is available.”  

In the current practice the authorities have only focused on prior notice, which in itself is an inadequate measure in accordance with the procedure outlined above. I have not been made aware of any attempts made by the authorities to identify, protect and provide redress for the innocent caught in the demolition of houses, which also include people from the poorest segments of the society. 

The Government should immediately put this procedure into operation, called for under the International Covenant on Economic, Social and Cultural Rights, which has been ratified by Kenya. There is a need for a clear evictions policy and even specific legislation in this regard. I have recommended to the Parliamentary Select Committee on Housing, Health, Labour and Social Welfare that a National Act on Evictions is an urgent necessity. Meanwhile, there should be a moratorium placed on demolitions and evictions. In addition, and the local administration and authorities must refrain from aggravating the situation by further participating in malpractices that have contributed to this crisis.  

The current arbitrary practice has created a great deal of insecurity amongst poor Kenyans, including internally displaced people, forest dwellers, including indigenous peoples such as the Ogeik, and slum dwellers. This is affecting the credibility of the Government in the eyes of its own people and of the international community. 

It is essential that there is a full incorporation of the human rights perspective, including a clear commitment to non-discrimination and gender equality, at all levels of governance, policy making and implementation. Ensuring that a process is set in place for such integration of human rights, particularly housing and land rights is the main purpose of my mission to Kenya. 

Nairobi, 21 February 2004

